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Summary

This research is aimed to study “the Act of government”
doctrine, especially from the experiences of the European
countries, the United Kingdom and the United States of America,
for the purpose to find the proper knowledge to improve the

Constitution Court procedure.

In This research, the research team has conducted the
comparative study on ‘“the Act of government” doctrine in
Thailand and compares it with “the Act of government” doctrine
in France and Germany; which use the civil law system, along
with the study of “the Political question” doctrine and “the Act
of State” doctrine in United States of America and United

Kingdom; which use the common law system.

The study has showed that the concept of “the Act of
government” is basically a notion to limit the judiciary power in
reviewing political issues such as the issue related to the relationship
between the executive and the legislative or the issue related to
the international relation. The purpose of this self-imposed
doctrine by the judiciary is to maintain the principle of separation
of powers which is the core of the democracy system.

As for the Thailand, the definition of “the Act of government”
is still ambiguous. As a result, the judiciary is facing the problem
in the implementation of the doctrine. Thus, the research team

would like to propose to establish the institution to determine
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which action is the Act of government. Nonetheless, the most
appropriate institution should be the Constitutional Court itself,
since the issue concerning the constitutional institution is already
under the jurisdiction of the Court and the ruling of the Constitutional
Court is also serving as precedents which all of the constitutional

institutions should abide.
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18 Chapus, op.cit., p.9-10.
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121

v % ad A Y o
ﬂ’]@LLVIUT’lH{]i (Bundestag) SBQNWN']%”Iﬂﬂ’ﬁLaaﬂ@NVI’ﬂﬂIﬂﬂ@]iquaz
o a = A a da (3 v 122
au LLaS’;'GN m (Bundesrat) QNN N]%ﬂﬂLﬂu@nLlV]u%1ﬂnﬂNai§

19 sznevline Baden-Wrttemberg, Bavaria, Berlin, Brandenburg, Bremen,
Hamburg, Hesse, Lower Saxony, Mecklenburg-Western Pomerania, North Rhine-
Westphalia, Rhineland-Palatinate, Saarland, Saxony, Saxony-Anhalt, Schleswig-
Holstein gz Thuringia

120 Basic Law, Article 30 [Division of authority between the Federation and the
Lander] “Except as otherwise provided or permitted by this Basic Law, the exercise

of state powers and the discharge of state functions is a matter for the Lénder.”

121 Basic Law, Article 38 [Elections]
“(1) Members of the German Bundestag shall be elected in general,
direct, free, equal, and secret elections. They shall be representatives of the whole

people, not bound by orders or instructions, and responsible only to their conscience...”

122 Basic Law, Article 51 [Composition]

“(1) The Bundesrat shall consist of members of the Land governments,
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which appoint and recall them. Other members of those governments may serve as
alternates.

(2) Each Land shall have at least three votes; Lander with more than
two million inhabitants shall have four, Lander with more than six million inhabitants
five, and Lénder with more than seven million inhabitants six votes.

(3) Each Land may appoint as many members as it has votes. The votes
of each Land may be cast only as a unit and only by Members present or their
alternates.”

123 swa fidlaswad uazaoiz, magsasuyniumslfinviusiomasgsssuym,
faniadadt 1, (N3anme: Jayeysy, 2546), nih 46.
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Fayauwy, 2544), wih 38.
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fassungsgerichts-Gesetz B BVerfGG) 11a31 1 3390 3
126 Basic Law, Article 92 [The courts]
“The judicial power shall be vested in the judges; it shall be exercised
by the Federal Constitutional Court, by the federal courts provided for in this Basic
Law, and by the courts of the Lénder.”
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127 Basic Law, Article 97 [Independence of judges]
“(1) Judges shall be independent and subject only to the law.

(2) Judges appointed permanently to full-time positions may be
involuntarily dismissed, permanently or temporarily suspended, transferred, or retired
before the expiration of their term of office only by virtue of judicial decision and
only for the reasons and in the manner specified by the laws. The legislature may set
age limits for the retirement of judges appointed for life. In the event of changes in
the structure of courts or in their districts, judges may be transferred to another court
or removed from office, provided they retain their full salary.”

128 Snsnquel  anfud, msan suRNuTeUMsEIIINYRVaIMTiIINMN

vesma, (nninusfSyarumiada 1dnidn a3 dudiaineds pnansel
umMInends, 2548), vivh 86.
129 Basic Law, Article 95 [Supreme federal courts]
“(1) The Federation shall establish the Federal Court of Justice, the
Federal Administrative Court, the Federal Finance Court, the Federal Labor Court,
and the Federal Social Court as supreme courts of ordinary, administrative, financial,

labor, and social jurisdiction...”
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130 http://www.bundesgerichtshof.de/cln_134/DE/Home/home_node.html

B htp://www.bverwg.de/enid/c12e7d 1eadece9f6ae21930968379d00,

51519f6d6f6465092d09/BESONDERE_SEITEN/Startseite_2.html
132 http://www.bundesfinanzhof.de/
133 http://www.bundesarbeitsgericht.de/

13% http://www.bsg.bund.de/cIn_108/DE/Home/homepage__node.
html?__nnn=true
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135 Basic Law, Article 59 [Representation of the Federation]

“(1) The Federal President shall represent the Federation in terms of
international law. He shall conclude treaties with foreign states on behalf of the
Federation. He shall accredit and receive envoys.

(2) Treaties that regulate the political relations of the Federation or
relate to subjects of federal legislation shall require the consent or participation, in the
form of a federal law, of the bodies responsible in such a case for the enactment of
federal law. In the case of executive agreements the provisions concerning the federal
administration shall apply mutatis mutandis.”

136 Basic Law, Article 58 [Countersignature]

“Orders and directions of the Federal President shall require for their
validity the countersignature of the Federal Chancellor or of the competent Federal
Minister. This provision shall not apply to the appointment or dismissal of the
Federal Chancellor, the dissolution of the Bundestag under Article 63, or a request
made under paragraph (3) of Article 69.”

137 Basic Law, Article 81 [Legislative emergency]

“(1) If, in the circumstances described in Article 68, the Bundestag is not
dissolved, the Federal President, at the request of the Federal Government and with
the consent of the Bundesrat, may declare a state of legislative emergency with
respect to a bill, if the Bundestag rejects the bill although the Federal Government
has declared it to be urgent. The same shall apply if a bill has been rejected although
the Federal Chancellor had combined it with a motion under Article 68...”
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138 Basic Law, Article 32 [Foreign relations]
“(1) Relations with foreign states shall be conducted by the Federation...”
3 Basic Law, Article 65 a [Command of the Armed Forces]

“Command of the Armed Forces shall be vested in the Federal Minister

1

of Defense.”
140 Basic Law, Article 115 b [Transfer of command to the Federal Chancellor]
“Upon the promulgation of a state of defense the power of command
over the Armed Forces shall pass to the Federal Chancellor.”

14 http://www.bauriedl.de/kapitel4.html
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192 Basic Law, Article 61 [Impeachment before the Federal Constitutional
Court]

“(1) The Bundestag or the Bundesrat may impeach the Federal President
before the Federal Constitutional Court for willful violation of this Basic Law or of
any other federal law. The motion of impeachment must be supported by at least one
quarter of the Members of the Bundestag or one quarter of the votes of the Bundesrat.
The decision to impeach shall require a majority of two thirds of the Members of the
Bundestag or of two thirds of the votes of the Bundesrat. The case for impeachment
shall be presented before the Federal Constitutional Court by a person commissioned
by the impeaching body.

(2) If the Federal Constitutional Court finds the Federal President guilty
of a willful violation of this Basic Law or of any other federal law, it may declare
that he has forfeited his office. After the Federal President has been impeached, the

Court may issue an interim order preventing him from exercising his functions.”

143 Basic Law, Article 67 [Constructive vote of no confidence]
“(1) The Bundestag may express its lack of confidence in the Federal
Chancellor only by electing a successor by the vote of a majority of its Members and
requesting the Federal President to dismiss the Federal Chancellor. The Federal

President must comply with the request and appoint the person elected...”
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1% Woo Po Shing, The Act of State and HKSAR Court, Article presented at
the Third Asia Pacific Court Conference, Shanghai, 6-8 October 1998.

%5 hittp://www.bundesverfassungsgericht.de/en/decisions/es20011122_
2bve000699.html



o o = a a '
msnszimasgna : AnnsaiSouieusshalszndlng
118 wsasgasad s sssgeesuil nigewimuazsangy

luaddandnfunuihengrinsvessgunanana fivans
ufshaunuggneaiiu fie Prof. Dr. Jochen A. Frowein 8I&uéislu
Uszidunileh msnszvhasnanidumsnszihuessy muumau@e
WUD #iF0LIM uAMIMasgaTINyey Tgeadnauihnmaniasanilly
mmaitasshmsnszyhdinaiiumsnszrhaesiguioll Tneenald
vhmiﬁmimﬂuLﬁammaaminizﬁwﬁqﬂa'nu,a:"lﬁm@waiw “The new
Strategic Concept of NATO” hi'léd awilluien 1sedraiflumams
nazhilewiis s “aan dariy %a“l:iag:“luémwwﬂﬁmm m@'tmuimgiﬁ
azhmsnnsanlvianudusevney waZldda ulmlg sa¥edlund
aanan”e
Nnaadana1 sheuliidudl udesiimseniemanlu
Besminsmivesiy Wiemsnszmaguatande Z“lu%umau,é’aﬁmu
fNasFaITHLRY NI wsavhnsAsanuifenvesmsnssindand 1
mafulsziduiiisadostuanurendiesgsrsuygdadeoglu
LYASIUNIIVDIANATTHITHYYUH MUD 15150u5FLeauT

J YA o < J a d‘ o
nanlay aaziidodiuihiwnanuialuGEaimnszimn
masgmalussuunguuneves wius 1515m35Leeuil deva
v ' VI v Aa)yvd (%4 g I dd‘n‘)
anuFatauauaananlangedi ladimswanvuilunquinaung
1 1 d! A 1 A A = 4 \ o
uasd1ala Tumaniaudoznuninisnanaiman “nsnszm
o = o o A 18 o = o
NM93FUIA” HIe “MInszmuesdy” 1he uantdutieansiiie
a 4' o =4 ~ o v
HUIANUAALUIGBY “NIINIZINMITFUE” HIe “MINIzMUeesy”
nnluszvunguinevesdiia wisszuungringainilszinag
(%4 =) (%4 a v =2 = [ %
VB98N ¥YIe Wigeusnunanamseutmana Wy yuluma
S0 a wva 1 gj o A < Y a va
ngugaswmalumsijiavesmarming dsmaziiulanuunjig
TumsiidadnanutesvesrnalulgasuiliinnuAteAaIRuILIANNAR
TuiFes “msnsziwesiy” nande manszhmneafuau wiusly



undl 3 : wndAahidismanizimasizia 119

1 = @ o P ° v A
mangrngszniadszimadanusgassuyamvualiindugnnaninn
V935F1aNa1

3.2.3 nquilailumanisiiiesves wsgetusn (Theory
of Political Questions)
nasnnlaihmsAnunanuAangegmanszhineigina
‘L % d‘ Y o =< a' a Y a d‘ [
voardsaa anuaelavhmsansnaanazwylahunanuAan ey
msfifasnavesednsgamslumsdiliae sumahaulugs
wlenevselumasglsea ulonoiudladud lulamzdszinansaa
Wil SUNITILAUNNAUNUTILINANAALLIGS “Manszhmaigung”
Hhiwnamudenileglumaedszmemihinlszngylae TneiizeSenngug
= ya o g o4 A o A <
nnanulndiassduilurenvainnans  Tulszime wigaiamies Al
wnanudalumstidagnagamsnaziinlama sy “manszin
o ’ 1 ) o = L I A ’s
MR WU lagiFeni “nougifymlumamsiies” (Theory
of Political Questions) W38 “ndnmsNnameifeymmanisiiies” (The
.. . . = w =~ ~ " o
political question doctrine) LI IUTNYALIDYAVLUANUUANAIIAU
Aunguimsnszimasgnaludsanedsaa  ualagwaudafmiilulily
wIMaAeIiu nanfe umsiidasnalumingme euvedesdns
4 wwe 4 e 2
ammaneziinllganerdumsnszyhmdumasglszen ulewne daena
< 1 g A 4 v A P
wiuInduifgmnaanufeidesniamsiies  wazasazud lualg
Inmemsideainiy

3.23.1 wndanargngugilymlumenmsiies

lund Marbury v. Madison Uszsnueagniung
v
nigeuim lanmdani “lwasinavesnatuiiegedaiida lums
k% aa [ d' v Aa A 1 4! a
Wl3tedeinedrdu nsvesifaenyana  uifymdalassssuna
¥V I d‘ ) d’?} Y a a Zj/ ]
wanduiseamanisleandeas welvrheusmsnasantiy 13 1wnsa



o o = a a '
msnszimasgna : AnnsaiSouieusshalszndlng
120 wsasgasad s sssgeesuil nigewimuazsangy

Ansanlalagenail” 46

maf]muvia n3goLusm (Supreme Court of the
United States) émanfiaslisuda uad ag 3 nsal loud '
X . .
“(1) ﬂitﬁwugm (Classic Doctrine) fa tadla

= < Ao P vad Y og aa ¢ A
NﬂizLﬂuﬂiiﬁiiﬂlﬁ{mjlﬂﬂ’lﬂuﬂiﬂljﬂs‘]uuLl]u@’lu’l%ﬂawu%‘llﬂqaiﬂﬂiau

a o

Tusgassnyey 190 55 M visedszmunsua flazAfiadvTne mase
LisuadtuEiRasan

(2) MIANIANNAUNLMATAR  (Functional
considerations) Uszifutlymi3adlaq o1agndnindudszduifym
NN mﬂﬁmLﬁumaLaaﬁumm%’ay’aLLazﬁﬂamw“lumsﬁ%:
uilvtszifutfayvmin

(3) MInTaeg1eseuaay  (Prudential
Considerations) Uszidutfyymmasgsssuyaoragniainudsziduiym
mamaiiledld mnemafinsanedieseuneunieiiulewenvan: il
msiazhilisnnagams”

3232 msnsziniaesniludamlumemsiiies
(1) MIMAEUAITZELLIAN UM A81TUII
ngwmsuﬁ"lmﬁmﬁu%’gﬁimgsy émm%’gﬁssm‘gm‘,ﬁmuﬂ"lﬁ”lﬁtﬂu
$1119U89 MABALNT A1 U mAsans HlamnuaszeznMy
unsh)  man ludonmanldmruaszeziiaidu uaislu
msli “aotauils Juilymlumamsidies

146 pylitical Questions, [Online], Available: URL: http://www.law.cornell.edu/
anncon/html/art3frag25_user.html [July 2, 2009]
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[July 2, 2009]
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A Nixon v. United States, 506 U.S. 224 (1993)
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149 AU ANIAYIUNG 1iUs3] (Federal Judge) Lﬂuﬁnmﬁaﬁi%ﬁﬂﬂﬂa1ms
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nigoLEm muuwmgtgml,miﬁﬁsiuunyuaa 7igoLiEMm A 3 ﬁﬁnmjﬁaﬁ “The judicial
Power of the United States, shall be vested in one supreme Court, and in such inferior
Courts as the Congress may from time to time ordain and establish. The Judges, both
of the supreme and inferior Courts, shall hold their Offices during good Behavior,
and shall, at stated Times, receive for their Services a Compensation which shall not
be diminished during their Continuance in Office.” édiuﬁﬁ"lﬁuﬁ Ejﬂwmm‘lumaﬁm
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150 http://www.senate.gov/artandhistory/history/resources/pdf/
3_1986SenatesImpeachmentRules.pdf [July 2, 2009]

151 Rules of procedure and practice in the Senate when sitting on impeach-
ment trials Rule XI “That in the trial of any impeachment the Presiding Officer of
the Senate, if the Senate so orders, shall appoint a committee of Senators to receive
evidence and take testimony at such times and places as the committee may deter-
mine, and for such purpose the committee so appointed and the chairman thereof, to
be elected by the committee, shall (unless otherwise ordered by the Senate) exercise
all the powers and functions conferred upon the Senate and the Presiding Officer of
the Senate, respectively, under the rules of procedure and practice in the Senate when
sitting on impeachment trials.
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Unless otherwise ordered by the Senate, the rules of procedure and
practice in the Senate when sitting on impeachment trials shall govern the procedure
and practice of the committee so appointed. The committee so appointed shall report
to the Senate in writing a certified copy of the transcript of the proceedings and
testimony had and given before such committee, and such report shall be received by
the Senate and the evidence so received and the testimony so taken shall be considered
to all intents and purposes, subject to the right of the Senate to determine
competency, relevancy, and materiality, as having been received and taken before the
Senate, but nothing herein shall prevent the Senate from sending for any witness and
hearing his testimony in open Senate, or by order of the Senate having the entire trial
in open Senate.”

152 Webster’s Third New International Dictionary 2168 (1971).
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(1969)
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176 The Diplomatic Privileges Act 1964

Article 30 “1.The private residence of a diplomatic agent shall enjoy the
same inviolability and protection as the premises of the mission...”

Article 22 “1.The premises of the mission shall be inviolable. The agents
of the receiving State may not enter them, except with the consent of the head of the
mission.

2. The receiving State is under a special duty to take all
appropriate steps to protect the premises of the mission against any intrusion or
damage and to prevent any disturbance of the peace of the mission or impairment of
its dignity ...”
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219 Vienna Convention on Diplomatic Relations 1961 Article 14
1. Heads of mission are divided into three classes, namely:

(a) That of ambassadors or nuncios accredited to Heads of State, and
other heads of mission of equivalent rank;

(b) That of envoys, ministers and internuncios accredited to Heads of
State;

(¢) That of chargés d’affaires accredited to Ministers for Foreign
Affairs.
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