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ABSTRACT

The problem of occupational or business license restriction for
ex-offenders in the Thai legal system related to regulations setting various conditions
prohibiting ex-offenders from obtaining occupational or business licenses.
Such prohibited provisions impact the Thai legal system and also cause problems for
ex-offenders, who suffer from difficulties as they are banned from receiving
occupational licenses or entering areas of business.

Results that many problems occur from prohibited provisions. One leading
problem related to conceptual inconsistency of punishments is when ex-offenders are
released from prison after completing the rehabilitation process, they are denied
public employment. Furthermore, these restrictions were inconsistent with
the principle of proportionality in freedom of occupation; some limitations on
occupation of ex-offenders with criminal records are no longer necessary, and damage
their rights rather than acting in the public interest. Given that some prohibited
provisions were considered unreasonable, the ex-offenders might be discriminated on
the basis of prior conviction. Causing a variety of prohibited provisions reflected in
different legal consequences, the restriction was found to be contrary to equality and

integrity in the Thai criminal justice system on prohibited provisions for ex-offenders.
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The purpose of this research is to indicate occupational or business
license restriction problems for ex-offenders in the Thai legal system. In particular,
it considers whether regulations are appropriate or consistent with the concept of
punishment, including the principle of proportionality to freedom of occupation and
the principle of equality, as well as finding solutions to determining balanced and
appropriate legal measurement by weighing the economic loss for individuals against
the public interest in terms of life and asset safety matters and social regularity in

employment or business.

Keywords: Ex-offenders, Freedom of occupation, Equality
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3.1.2 nAin1sEnI1eusEmAInednswaiiauazninienisilias (The
International Convention on Civil and Political Right 1966)
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'Universal Declaration of Human Rights 1948 Article 2

Everyone is entitled to all the rights and freedoms set forth in this
Declaration, without distinction of any kind, such as race, colour, sex,language, religion,
political or other opinion, national or social origin, property, birth or other status.
Furthermore, no distinction shall be made on the basis of the political, jurisdictional
or international status of the country or territory to which a person belongs, whether
it be independent,trust, non-self-coverning or under any other limitation of
sovereignty.

2 Universal Declaration of Human Rights 1948 Article 23

(1) Everyone has the right to work, to freechoice of employment, to just

and favourable conditions of work and to protection against unemployment.

®> The International Convention on Civil and Political Right 1966

Part 1 (Article 1) 1. recognizes the right of all peoples to self-determination,
including the right to "freely determine their political status",[11] pursue their
economic, social and cultural goals, and manage and dispose of their own resources.
It recognises a negative right of a people not to be deprived of its means of
subsistence,[12] and imposes an obligation on those parties still responsible for non-
self governing and trust territories (colonies) to encourage and respect their self-

determination.
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3.1.3 NANT3EINNUTENATIAWENTNIUATEFN Fam uazTausIsy
(International Convent on Economic, Social and Cultural Rights — ICESCR)
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* The International Convention on Civil and Political Right 1966
Part 1 (Article 1) 2. All peoples may, for their own ends, freely dispose
of their natural wealth and resources without prejudice to any obligations arising out
of international economic co-operation, based upon the principle of mutual benefit,
and international law. In no case may a people be deprived of its own means of
subsistence.
> The International Convention on Civil and Political Right 1966
Part 3 (Article 26) All persons are equal before the law and are entitled
without any discrimination to the equal protection of the law. In this respect, the law
shall prohibit any discrimination and guarantee to all persons equal and effective
protection against discrimination on any ground such as race, colour, sex, language,
religion, political or other opinion, national or social origin, property, birth or other

status.
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® International Covenant on Economic, Social and Cultural Rights

Part 2 (Article 2) 2. The States Parties to the present Covenant undertake
to guarantee that the rights enunciated in the present Covenant will be exercised
without discrimination of any kind as to race, colour, sex, language, religion, political
or other opinion, national or social origin, property, birth or other status.

" International Covenant on Economic, Social and Cultural Rights

Part 3 (Article 6) 1. The States Parties to the present Covenant recognize
the right to work, which includes the right of everyone to the opportunity to gain his
living by work which he freely chooses or accepts, and will take appropriate steps to
safeguard this right.

2. The steps to be taken by a State Party to the present Covenant to
achieve the full realization of this right shall include technical and vocational guidance
and training programmes, policies and techniques to achieve steady economic, social
and cultural development and full and productive employment under conditions
safeguarding fundamental political and economic freedoms to the individual.

® International Covenant on Economic, Social and Cultural Rights
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3.1.4 Usyaunandeudnaeansuyweyy (ASEAN Human Rights
Declaration - AHRD)
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Part 3 (Article 7) The States Parties to the present Covenant recognize
the right of everyone to the enjoyment of just and favourable conditions of work which
ensure, in particular:

(a) Remuneration which provides all workers, as a minimum, with:

(i) Fair wages and equal remuneration for work of equal value without
distinction of any kind, in particular women being guaranteed conditions of work not
inferior to those enjoyed by men, with equal pay for equal work;

(i) A decent living for themselves and their families in accordance with the
provisions of the present Covenant;

(b) Safe and healthy working conditions;

(c) Equal opportunity for everyone to be promoted in his employment to
an appropriate higher level, subject to no considerations other than those of seniority
and competence;

(d ) Rest, leisure and reasonable limitation of working hours and periodic
holidays with pay, as well as remuneration for public holidays

? ASEAN Human Rights Declaration — AHRD

Article 2 Every person is entitled to the rights and freedoms set forth
herein, without distinction of any kind, such as race, gender, age, language, religion,
political or other opinion, national or social origin,economic status, birth, disability or

other status.
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' Amendment XIV Section 1.

All persons born or naturalized in the United States, and subject to the
jurisdiction thereof, are citizens of the United States and of the state wherein they
reside. No state shall make or enforce any law which shall abridge the privileges or
immunities of citizens of the United States; nor shall any state deprive any person of
life, liberty, or property, without due process of law; nor deny to any person within its
jurisdiction the equal protection of the laws

2 KAROL LUCKEN and LUCILLE M. PONTE , “A Just Measure of Forgiveness:
Reforming Occupational Licensing Regulations for Ex-Offenders Using BFOQ Analysis”,
Law & Policy, Volume 30, Issue 1, p.47.

1 Silva, Lahny R, “In Search of a Second Chance: Channeling BMW v. Gore

and Reconsidering Occupational Licensing Restrictions” , University of Kansas Law
Review, Volume 61, p.499 (2012-2013).
1 KAROL LUCKEN and LUCILLE M. PONTE , Supra note 12 , p.53.
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' Silva, Lahny R, supra note 13, pp.507 - 508.
'8 Michelle Natividad Rodriguez and Beth Avery , Unlicensed & Untapped:

Removing Barriers to State Occupational Licenses for People with Records, (National
Employment Law Project,2016), p. 10.

Y Ibid., p.11.

8 Ibid., pp.13-14.
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¥ Tammy R. Pettinato, Employment Discrimination Against Ex-Offenders:
The Promise and Limits of Title VII Disparate Impact Theory, Marg. L. Rev. pp.839 -840
(2014).

% Ibid., pp.840-842.

?! Silva, Lahny R, supra note 13, p.510.

22 KAROL LUCKEN and LUCILLE M. PONTE , Supra note 12, p.48.
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of Economic Advisers,and the Department of Labor. “ OCCUPATIONAL LICENSING:A
FRAMEWORK FOR POLICYMAKERS”,(July 2015), pp.35 — 37.

?® MICHAEL SCHULTE AND ERIC COCHLING , Increasing Employment
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